Mandate of the Board

The Copyright Board of Canada was established on February 1, 1989, as the successor of the
Copyright Appeal Board. The Board is an economic regulatory body empowered to establish,
either mandatorily or at the request of an interested party, the royalties to be paid for the use of
copyrighted works, when the administration of such copyright is entrusted to a collective
administration society. Moreover, the Board has the right to supervise agreements between users
and licensing bodies, issue licences when the copyright owner cannot be located and may
determine the compensation to be paid by a copyright owner to a user when there is a risk that
the coming into force of a new copyright might adversely affect the latter.

The Copyright Act (the “Act”) requires that the Board certify tariffs in the following fields: the public
performance or communication of musical works and of sound recordings of musical works, the
retransmission of distant television and radio signals, the reproduction of television and radio
programs by educational institutions and private copying. In other fields where rights are
administered collectively, the Board can be asked by a collective society to set a tariff; if not, the
Board can act as an arbitrator if the collective society and a user cannot agree on the terms and
conditions

of a licence.

The Board’s specific responsibilities under the Act are to:

« certify tariffs for the public performance or the communication to the public by
telecommunication of musical works and sound recordings [sections 67 to 69];

« certify tariffs, at the option of a collective society referred to in section 70.1, for the doing of any
protected act mentioned in sections 3, 15, 18 and 21 of the Act [sections 70.1 to 70.191];

* set royalties payable by a user to a collective society, when there is disagreement on the
royalties or on the related terms and conditions [sections 70.2 to 70.4];

« certify tariffs for the retransmission of distant television and radio signals or the reproduction and
public performance by educational institutions, of radio or television news or news commentary
programs and all other programs, for educational or training purposes [sections 71to 76];

« set levies for the private copying of recorded musical works [sections 79 to 88];

« rule on applications for non-exclusive licencese to use published works, fixed performances,
published sound recordings and fixed communication signals, when the copyright owner

» examine, at the request of the Commissioner of Competition appointed under the Competition
Act, agreements made between a collective society and a user which have been filed with the
Board, where the Commissioner considers that the agreement is contrary to the public

interest [sections 70.5 and 70.6];

* set compensation, under certain circumstances, for formerly unprotected acts in countries that
later join the Berne Convention, the Universal Convention or the Agreement establishing the
World Trade Organization [section 78].

In addition, the Minister of Industry can direct the Board to conduct studies with respect to the
exercise of its powers [section 66.8].



Finally, any party to a licence agreement with a collective society can file the agreement with the
Board within 15 days of its conclusion, thereby avoiding certain provisions of the Competition Act
[section 70.5].

General Powers of the Board

The Board has powers of a substantive and procedural nature. Some powers are granted to

the Board expressly in the Act and some are implicitly recognized by the courts. As a rule, the
Board holds hearings. No hearing will be held if proceeding in writing accommodates a small user
that would otherwise incur large costs. The hearing may be dispensed with on certain preliminary
or interim issues. No hearings have been held yet for a request to use a work whose

owner cannot be located. This process has been kept simple. Information is obtained either in
writing or through telephone calls.

The examination process is always the same. The collective society must file a statement of
proposed royalties which the Board publishes in the Canada Gazette. Tariffs always come into
effect on January 1. On or before the preceding 31st of March, the collective society must file a
proposed statement of royalties. The users targeted by the proposal (or in the case of private
copying, any interested person) or their representatives may object to the statement within sixty
days of its publication. The collective society in question and the opponents will have the
opportunity to argue their case in a hearing before the Board. After deliberations, the Board
certifies the tariff, publishes it in the Canada Gazette and explains the reasons for its decision in
writing.

Guidelines and Principles Influencing the Board's D ecisions

The decisions the Board makes are constrained in several respects. These constraints come
from sources external to the Board: the law, regulations and judicial pronouncements. Others are
self-imposed, in the form of guiding principles that can be found in the Board’s decisions.

Court decisions also provide a large part of the framework within which the Board operates. Most
decisions focus on issues of procedure, or apply the general principles of administrative decision
making to the specific circumstances of the Board. However, the courts have also set out several
substantive principles for the Board to follow or that determine the ambit of the Board's mandate

or discretion.

The Board also enjoys a fair amount of discretion, especially in areas of fact or policy. In making
decisions, the Board itself has used various principles or concepts. Strictly speaking, these
principles are not binding on the Board. They can be challenged by anyone at anytime. Indeed,
the Board would illegally fetter its discretion if it considered itself bound by its previous decisions.
However, these principles do offer guidance to both the Board and those who appear before it. In
fact, they are essential to ensuring a desirable amount of consistency in decision-making.

Among those factors, the following seem to be the most prevalent: the coherence between the
various elements of the public performance of music tariffs, the practicality aspects, the ease of
administration to avoid tariff structures that make it difficult to administer the tariff in a given
market, the search for non-discriminatory practices, the relative use of protected works, the taking
into account of Canadian circumstances, the stability in the setting of tariffs that minimizes
disruption to users, as well as the comparisons with “proxy” markets and comparisons with similar
prices in foreign markets.



Organization of the Board

Board members are appointed by the Governor in Council to hold office during good behaviour
for a term not exceeding five years. They may be reappointed once. The Act states that the
Chairman must be a judge, either sitting or retired, of a superior, county or district court. The
Chairman directs the work of the Board and apportions its caseload among the members. The
Act also designates the Vice-Chairman as Chief Executive Officer of the Board, exercising
direction over the Board and supervision of its staff.
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